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究方法 通过考察美国这一创始国和英国 法国 意大利 日本等继受国的资
产证券化法律实践 提炼出市场经济条件下具有一般性的证券化操作法律机理
并将这与我国现存的法制环境进行比对 提出我国应通过专项立法 出台完善









题 归纳出具有一般性的资产证券化操作法律机理 其中  
第二章探讨与拟证券化资产转让相关的法律问题 阐述了资产的 破产隔
离 主要通过资产的 真实销售 和组建具有 破产隔离 属性的 SPV 来实现
资产的 真实销售 要求将资产池的权益和风险或控制权一并从发起人处转移
给 SPV 并注意防范可撤销风险 重新定性风险 资产混合风险的发生 破
产隔离 SPV的组建 要求无论 SPV采用公司 合伙或者信托形式 都要注意
隔离自身破产风险和发起人破产风险 防止发生 实体合并 使已转移的资产
重新归并到发起人的破产财产中  
第三章探讨与资产担保证券发行和交易相关的法律问题 以美国具有市场
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彻 完全公开 立法哲学 要求发行人在公募发行中履行严格的登记和持续信
息披露义务 而又通过提供诸多的豁免和出台便利的 橱柜登记 制度 提高
公募发行的效率 促进私募市场和公募市场的共同繁荣  
第四章探讨与资产证券化税收处理相关的法律问题 税收处理不仅关系证
券化的成本支出 而且影响证券化的结构设计 主要涉及资产转让环节 证券
发行环节和证券权益偿付环节中发起人 SPV和投资者的税收负担问题 许多
国家从促进资产证券化发展的角度 提供了相应的税收优惠 在对作为证券化
核心的 SPV所得的处理上 美国的做法具有典型意义 其政府不满足于利用让
与人信托和所有人信托以及通过发行债券方式减免 SPV所得税的做法 通过立
法设立了免税的不动产抵押投资导管 Real Estate Mortgage Investment Conduit
以下简称 REMIC 和金融资产证券化投资信托 Financial Asset Securitization 




公约 以下简称 公约 提供了进行资产转让国际运作的框架 展示了一个
更为规范 透明和安全的资产跨境转让未来 具有良好条件的开曼群岛 荷兰
等离岸金融中心的存在 为设立符合证券化操作的低成本的 SPV 提供了可能
以美国市场为代表的外国债券市场和具有诸多优势的欧洲债券市场 提供了资
产担保证券在国际资本市场发行的广阔空间 而对外汇管制影响的审慎态度和
金融互换等衍生工具的运用 则一定程度上降低了资产证券化跨境操作的风险  
第六章探讨与银行参与资产证券化活动相关的法律问题 阐述了从诞生之
日起就与银行息息相关的资产证券化引发了一场银行的革命 一方面动摇了银
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As an important financial innovation emerging in the 1970s, asset securitization, 
based on the legal systems of security and securities, transforms static creditor’s 
rights into negotiable securities. While possessing at the same time the 
characteristics of asset credit financing, structured financing and off-balance sheet 
financing and being different from the traditional financing instruments, asset 
securitization has evolved into a new financing instrument prevailing in global 
capital market. This dissertation, based on the research of the asset securitization 
practice in the U.S. as the original country and the U.K., France, Italy and Japan as 
succeeding ones, abstracts the common legal rationale of asset securitization under 
the market economy conditions and offers a comparison of this with the existing 
legal environment in China, by adopting the research methods of comparative 
analysis, empirical analysis and inductive analysis. The author holds that the 
operation of asset securitization should be regulated and promoted by drafting a 
special law and taking related measures. Besides the preface and the conclusion, the 
dissertation comprises seven chapters. 
 
Chapter one presents a summary of asset securitization, focusing on the study 
of the connotation and extension of asset securitization. The author points out that 
asset securitization, which amalgamates the advantages of the legal systems of debt, 
security and securities, has the characteristics of asset credit financing, structured 
financing and off-balance sheet financing. The author further demonstrates that asset 
securitization can bring forth a rigorous and integrated financing structure with 
Special Purpose Vehicle (hereinafter: SPV ) as the center, on the ground of 
creditor’s rights assets that can produce stable cashflows in the future and with the 
support of contracts specifying the parties’ rights and obligations. This chapter also 
summarizes the legal systems of asset secritization in both common law countries 
and civil law countries.  
 
Chapter two to Chapter six abstract the common legal rationale of asset 
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securitization and analyze the major legal issues in the practice of asset 
securitization by means of studying related foreign laws.  
 
Chapter two investigates the legal issues concerning transfer of assets to be 
securitized. The author points out that “bankruptcy-remote” of assets is primarily 
achieved by “true sale” of assets and constructing SPV featuring 
“bankruptcy-remote”. “True sale” requires that all rights, risks or control rights be 
transferred altogether to SPV from the originator, in the process of which due 
attention should be paid to avoid the occurrence of the revocable transaction risk, the 
recharacterisation risk and the commingling risk. The constructing of SPV featuring 
“bankruptcy-remote” requires that efforts should be made to isolate SPV from both 
the risk of bankruptcy of itself and that of the originator, and prevent the occurrence 
of “substantive consolidation”, which re-categorizes the transferred assets into 
bankrupt assets, while disregarding the form of SPV being company, partnership or 
trust. 
 
Chapter three discusses the legal issues of the issuing and transaction of the 
asset-backed securities. The market-oriented securities laws system in the U.S. is 
taken here as an example. The U.S. securities laws, to certain extent, view 
asset-backed securities and SPV as securities and investment company respectively 
and provide immunities for them. In aspect of securities activities supervision, on 
the one hand, the U.S. securities laws provide private offering exempting from 
registration to facilitate the operation of securitization and prescribe strict applying 
conditions and the lowest degree of information disclosure obligations to promote 
the establishing of agency investors and protect the investors; on the other hand, the 
U.S. securities laws, following the legislative philosophy of “full disclosure”, 
impose strict registration obligations and continuing information disclosure 
obligations on the issuer, however they also provide many exemptions and “shelf 
registration” mechanism to improve the efficiency of public offering and to 
accelerate the common prosperity of both pubic offering and private offering 
markets. 
 
Chapter four explores the legal issues of taxation treatment concerning asset 
securitization, which is closely related to both the cost and the structure design of 














originator, SPV and investors in the processes of transferring assets, issuing 
securities and paying securities. Actually, preferential tax policies have been 
stipulated in some countries to help develop asset securitization. Regarding the 
taxation treatment of the income of SPV as the core of asset securitization, the U.S. 
approach is by far the most typical one. Discontented with the practice of reducing 
and exempting SPV’s income tax by means of grantor trust, owner trust and debt 
bonds issuing, the U.S. government sets up the Real Estate Mortgage Investment 
Conduit (hereinafter: REMIC) and the Financial Asset Securitization Investment 
Trust (hereinafter: FASIT), both of which are tax-exempted and greatly facilitate the 
development of asset securitization. 
  
Chapter five analyzes the legal issues related to the international operation of 
asset securitization, which, in the author’s opinion, has the functions of overcoming 
domestic legal obstacles, shaping applicable law framework by selecting 
advantageous legal systems, improving operating efficiency and stimulating the 
development of domestic legislation. United Nations Convention on the Assignment 
of Receivables in International Trade (hereinafter: the Convention) provides a 
framework for the international operation of assets transfer, which will make 
cross-border assets transfer more normative, more transparent and safer. The 
existence of well-conditioned offshore finance centers of Cayman Islands and 
Netherlands makes it possible to set up eligible SPV to operate securitization at a 
low cost. Foreign bond markets, a case in point being the U.S. bond market, and the 
European bond market, provide broad space for the issue of asset-backed securities 
in the world capital markets. Besides, the prudent attitude toward the effects of 
foreign exchange regulations and the utilization of derivative financial instruments 
such as financial swap also help reduce the risks of cross-border asset securitization.  
 
Chapter six elaborates the legal issues brought forth by banks’ participation 
into asset securitization activities. Asset securitization, closely linked with banks, 
has prompted a revolution in bank industry ever since its birth. Asset securitization 
shook the status of banks as important financial agencies and imposed 
“disintermediation” effect on them. But it also furnished banks with an opportunity 
to resume their desired status in the new round of financial competition. Having 
sensed the strong impacts of asset securitization, financial supervisors in some 













内 容 摘 要 
conducting international cooperation in this aspect in order to regulate operation, 
avoid financial risks and maintain financial order. The issue of some supervision 
schemes of the U.K., the U.S., and the Basel Committee on Banking Supervision 
(hereinafter: Basel Committee) deserves much applause. Due to the special status of 
banks and the unique role they play, such problems as clients’ set-off rights, 
confidentiality and disclosure of clients’ information, separate business and cross 
business of banks are worth delicate investigating when banks participating in the 
asset securitization activities. 
 
Chapter seven investigates the legal framework in regulating asset 
securitization in China. The author points out that the key issue of developing and 
regulating asset securitization in China today is how to carry out asset securitization 
by reviewing the existing practice and theories of asset securitization in China. 
Based on the study of Chinese legal environment for asset securitization, the author 
further indicates that the ill-fitted laws and the blankness of legislation are the major 
legal obstacles to asset securitization in China. Finally, based on the aforesaid legal 
rationale and the comparison between the separate legislation model represented by 
the U.S. and the U.K. and the comprehensive legislation model represented by 
France, Italy and Japan, the author concludes that China is in urgent need of asset 
securitization law and other related measures to promote and regulate asset 
securitization operation.  
 
Key Words: Asset Securitization, Legal Issues, Foreign Legal Systems, 
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引   言 1 






作为融资方式家族成员之一的资产证券化 自从 20 世纪 70 年代初在美国
资本市场诞生并获得蓬勃发展以来 凭借其资产信用融资 结构性融资和表外
融资的竞争优势 迅速冲出美国国门 在短短的 30 几年时间内风靡欧洲资本市
场 并点燃了亚洲资本市场 美洲资本市场等世界各地资本市场的燎原之火
一时之间成为颇受欢迎的融资工具 这一金融现象引起了各界的关注  
所谓的 资产证券化 是指发起人 将缺乏流动性但能在未来产生可预见










从发起人的角度看 资产证券化的益处表现为  
1 提供了发起人传统融资方式以外的又一融资方式 有利于其形成多样化
的融资渠道 对于那些无法借助传统融资方式而又拥有优质债权资产的企业而
言 无疑为其开辟了进入资本市场的通途  
                                                 
 指出售资产用于证券化的人 包括资产的原始权益人 originator 或可称为原始债权人 和从资产原














2 提供了发起人转化资产形态 转移流动性风险的途径 使其在及时取得
资产销售收入的同时又改善了自身的资产负债比例结构 提高了资产的收益率  
3 提供了发起人在股权不受影响 保留完整的经营管理权和不增加企业债
务负担的条件下 以资产信用进入资本市场 筹集低成本长期资金的途径  
4 提供了发起人在不公开企业秘密信息和破坏与客户原有关系的条件下
通过为资产证券化提供资产管理 权益偿付等服务 增加收入来源的途径  
从投资者的角度看 资产证券化的益处表现为  




3 形式多样 品种繁多的资产担保证券 既提供给投资者多样化的选择空






运作效率而得到政府的重视和扶持 从创始国美国和继受国英国 法国 意大
利及日本等国的资产证券化历程来看 这一金融创新已成为拓宽企业融资渠道
盘活存量债权资产 解决商业银行资产负债比例难题 繁荣资本市场 刺激储
蓄与投资相互转化的最为行之有效的金融工具之一  
资产证券化在世界资本市场波澜壮阔的发展催生了我国对这一金融创新工
具的探索  从 20 世纪 90 年代初至今 我国已陆续有了三亚市地产投资券
珠海市交通管理费 中国远洋运输总公司航运收入 中国国际海运集装箱 集
团 股份有限公司应收款证券化等零星的资产证券化操作个案 近来中国建设
银行和华融资产管理公司 更是根据自身的资产状况向主管部门提出了证券化
方案 与实践操作同步进行的理论探讨 在经历了 1998 年两次大型研讨会之后
势不可挡地演化成全国范围内一波又一波的证券化研讨热潮 其探讨的重点在
                                                 













引   言 3 
经历了 为什么进行证券化 的论证后已日益集中在 如何进行证券化 上
并提出了种种设想 以期借助资产证券化方式 推进我国投融资体制的改革
改善商业银行的经营状况 促进经济结构的调整 在既不增加外债 又不影响
经营管理 损失市场份额的条件下利用国际资本  
资产证券化不仅是一种经济现象 更是一个法律过程 不论是普通法系的

























第一章  资产证券化概述 
第一节  资产证券化的概念 
一 资产证券化的内涵 
资产证券化 asset securitisation or asset securitization 的浪潮发端于美国政
府支持并积极参与的住房抵押贷款二级市场 1970 年隶属于美国政府的政府国
民抵押协会 Government National Mortgage Association 以下简称 GNMA 或
Ginnie Mae 首次发行了以住房抵押贷款为担保的抵押担保证券
mortgage-backed securities 以下简称 MBS  开创了证券化的先河 据说
证券化 这个术语 最初见于 1977 年 华尔街日报 the Wall Street Journal
的 街头巷议 专栏( Heard on the Street column)中  作为 20 世纪 70 年代
以来一项重要的金融创新 证券化改变了传统的投融资体制 带来了金融领域
的巨大变革 短短的三十几年间 它不仅风靡美国资本市场 还越出国界 渐
渐地为欧洲 亚洲和拉丁美洲国家的金融市场参与者们所认识和运用 成为倍
受瞩目的新型融资工具  
新生的资产证券化 其品种 结构正日趋多样化 复杂化 运行程序正日
趋精专高效 在这个日渐深化和完善的进程中 证券化 资产证券化和结构性






                                                 
 Joseph Hu, Basics of Mortgage-backed Securities, Frank J. Fabozzi Associates, 1997, pp.15-16. 
 Arshad A. Ahmed, Introducing Asset Securitization to Indonesia: a Method in Madness, University of 
Pennsylvania Journal of International Economic Law, Vol.19, Fall, 1998, p.826, n11. 
 Steven L. Schwarcz, the Alchemy of Asset Securitization, Stanford Journal of Law, Business & Finance, Vol.1, 













第一章  资产证券化概述 5 
对资产证券化的内涵 有的从融资过程和最终产品效果的角度定义 例如
John Henderson 和 Jonathan P. Scott 认为 证券化指贷款机构的资产被以一
种或他种方式移出其资产负债表并为投资者的融资所代替的过程 投资者购买
了证明这一负债的可流通的金融工具 对原始的贷款人没有追索权 或者在一
定情况下有有限的追索权  美国证券交易委员会 Securities and Exchange 
Commission 以下简称 SEC 认为资产证券化是 创立主要由一组不连续的应
收款或者其他金融资产集合产生的现金流支持的证券 它可以是固定的或是循
环的 并可根据条款在一定时期内变现 同时附加一些权利或其他资产来保证
上述支持或按时地向持券人分配收益    
有的从金融本质的角度定义 例如 Gardener 认为 它是使储蓄者与借款
者通过金融市场得以部分或全部地匹配的一个过程或工具 在这里 开放的市场
信用 通过金融市场 取代了由银行或其他金融机构提供的封闭市场信用  
Jason H.P. Kravitt 认为 更好的证券化定义即它包括了相对于有关资产的发起
人可预期的财务表现的知识 运用更高级的有关特定资产的预期财务表现的知
识 并借助一个结构的帮助来使资产融资更有效率   
还有的从证券化运作流程和融资本质相结合的角度定义 例如 Joseph C. 








限的追索权 并且在融资本质上是自我清偿的  
                                                 
 John Henderson & Jonathan P. Scott, Securitization, Woodhead-Faulkner Ltd., 1988, p.2. 
 John Henderson ed., Asset Securitization: Current Techniques and Emerging Market Applications, Euromoney 
Books, 1997, p.1.  
 Paul W. Feeney, Securitization: Redefining the Bank, St. Martin's Press,1995, p.1. 
 Jason H.P. Kravitt, Introduction, in Theodor Baums & Eddy Wymeersch ed., Asset-backed Securitization in 
Europe, Kluwer Law International Ltd., 1996, p.1. 
 Joseph C. Shenker & Anthony J. Colletta, Asset Securitization: Evolution, Current Issues and New Frontiers, 
Texas Law Review, Vol.69, May 1991, pp.1374-1375. 























质 但在对相关当事人及现金流走向的描述上显得不够详尽  
整合以上种种定义的利弊 笔者认为可将资产证券化的内涵定义为这样的
一个过程 发起人将缺乏流动性但能在未来产生可预见的稳定现金流的资产或
资产集合 在法学本质上是债权 出售给 SPV 由其通过一定的结构安排分离
和重组资产的收益和风险并增强资产的信用 转化成由资产产生的现金流担保
的可自由流通的证券 销售给金融市场上的投资者 在这一过程中 SPV 以证
券销售收入偿付发起人资产出售价款 以资产产生的现金流偿付投资者所持证
券的权益 除作为一种融资过程外 资产证券化也可用来形容运用如上过程融




还衍生出了不少派生品种 因此 只能借助不同的分类方法 介绍主要的证券
化种类 以把握基本的资产证券化外延体系  
一 按被证券化的资产类型划分 
被证券化的资产类型走过了住房抵押贷款 其他贷款和应收款 金融
资产 可产生稳定现金流的资产的历程 根据已有的证券化交易实例 分析
                                                 
 又称 非中介化 是指金融中介机构 例如经纪人和银行 从借款人和贷款人之间的交易或金融市场
上买方和卖方之间的交易中消失 See: Butler, B., Oxford Dictionary of Finance and Banking, 影印本 上
海外语教育出版社 2001 年版 p.106 脱媒 使得筹资者更多地背离银行而直接在资本市场上发行证
券进行融资 不仅金融界而且法律界都对此予以了关注 参见刘丰名 金融创新与新世纪金融法
载于陈安主编 国际经济法论丛 第 1 卷 法律出版社 1998 年版 第 316 页 资产证券化到底是加
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